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INTHIERTIRCUIT COURT OF MONONGALIA COUNTY WEST VIRG]NIA
DIVISION NO. 1 - T

 HOWARD ; TRICKETT, et. al.,
| Plaintiffs;
v o D - _CNI.LACTI-ONNO.'_Q'l-C—ﬂS_
JOSEPH A. LAURITA, IR.et.al., "
o Defendante,. |
3. ANrHONr '&’COMPANY? et. al,,
o ‘-.-_Pla.int'iffs,v |
i _- . CIVIL ACTIONNO. 90-C-205
JAMES TRICKETT, et. g1.,. | L | | |
]jefentlants | .
ORDER DENYING GIANOLA, BARNUM, & WIGAL L.C., PATRICK C. McGINLEY,

| AND ROBERT J. SHOSTAK’S MOTION FOR RECONSIDERATION AND TO AMEND
_ : THE COURT’S FEBRUARY 18, 2004 ORDER '

" On February 27, 2004 Glanola ngal & Barnum, L.C. Patrlck C. McGinley, a.nd

_ Robert J. Shostak ﬁled a Motlon for Recon31deratlon and to Amend the Court s February 18

| 2004 Order Enforcmg Settlement Releasmg Defendants and Dlsn:ussmg Civil Actions, In thelr
{| motion, they ask the Court to take notlce of their Petruon for Quantum Merutt Attorney Fees and
Attorney’s Lien ﬁled July 17, 2002 and September 18 2003 respectlvely Allen, Guthrle
McHugh, & Thomas ﬂled its Response to Cuanola—, _Barnum, & Wigal’s Petition for Aftorney
Feee_on Aprtl F, 2004. A hearing on said motions was held on April 1.’2,. 2004. Tbe parties then

filed memoranda of Ia'w' on May 13,2004 and June 2, 2004 in support of their respective .




positions, after which the matter was submrtted to the Court for a decxslon The Court has

_. rev1ewed these mot1ons, cons1dered all pleadings of record heard the arguments of counsel and |

rev1ewed pertment legal authorltres For the reasons set forth in the followmg Opmlon the
Court DENIES the Mouon for Reconsxderatron and to Amend the Court’s February 18 2004
Order, thus effectlvely DFNY]NG the Mot10n for Attomey Fees.

FACTUAL AND PROCEDURAL HISTORY

On December_ 20, 1994, the plaintiffs' entered into a “Corrtract,'for Legal Services” with -

Gianola, Barnum, & Wigal, L.C., Patrick C. McGiuley, and Robert J. Shostak (hereinafter- _

GBW)' 'GBW continued as counsel for the pleintiffs in this 'case until their services were

| termmated by the plarntlffs in 1998. GBW filed a motron to mthdraw from the case on August

14, 1999 and th1s motlon was granted by the Court on November 5, 1999 The plarntlffs then
'hlred the law firm of Farmer Clme & Arnold. Thereafter in 2000 the plalntlffs hired Allen

7 a Guthne McHugh, & Thornas (AGMT) to represent them. Add1t1onally, the plamtlffs had

' counsel prevmus to GBW and have appeared pro se at vanou_s times when they were between

counsel

Whﬂe the plamtxffs were represented by AGMT they reached a settlement on May 20

12002, After the settlement was reached, the plalnuffs contested the existence of a settlement. On |

luly 17, 2002, GBW ﬁled a Petition for Quanturrl Meruit Attorneys Fees. GBW e_lso filed a- |

.|| Notice of Attcroey’ s Fees Lien on September 18, 2003. This Court subsequentlj found that a

setflement occurred and theréfore entered its Febluary 18, 2004 Order Enforcing Seitlement,

‘ The plaintiffs in this matter are Howard, Bonnie, Lucille; and David Trickett.

. David Trickett had proceeded through this case pro se until Bill Pennington -
entered a Notice of Appearance on his behalf on October 14, 2003. GBW seeks
payment of attorneys fees based on its representatxon of Howa.rd Bonnie, and _
Lucille Tr1ckett

.




Releasing Defendants and D1srnlssxng Civil Actions. The February 18 2004 Order allowed
AGMT to d1sburse to 1tself attorneys fees and costs to whreh the Court deemed it was ent1t1ed

The Court also ordered the remaining funds, less a contested 1/5 potent1a1 1nterest of David -

o Trrckett to be- dlsbursed to Howard Trickett

Sometnne after the settlement agreement was reaohed AGMT ceased its repr‘esentation

of the plaintiffs. On February 25 2004 James M. Pool entered a Notrce of Appearance on behalf _ )

| of Howard, Bonme and Lucille Trickett. On February 25 2005 I—Ioward Tr1ekett notrﬁed fhe

Court that James Pool 18 NO longer hlS attorney and that he would be’ Seeklng new counsel to

represent h1n1 in thrs case. No new eounsel has appeared David Trrckett contrnues tobe -

represented by Bill Pennrngton ‘The ultnnate issue presented by GBW’S motrons to the Court at

this time is whether GBW' is entrtled to an attorneys- _hen for attorneys fees to be alIotted'from '

the proceeds of the settlement under either a confractual or Quarltum meruit theory.

DISCUSSION

1L Breach of Contract

GBW represented the plaintiffs. unt11 it ﬁled a motion to wrthdraw on August 4 1999

|| after being d1scharged by Howard Trickett, The rnouon_-to withdraw was granted by the Court on.

| November 5,1999. GBW argues that it is enfitled to the attorneys’ fees they accrued untrl their

discharge under a contractual theory.
“It is well cstablished that an attorney has a lien on the fruits of litigation to aid in the

enforcement of demand for his fee by- resort to the property or money he has recovered for his

client.” Shajj%r 12 Char_l_eston Area Medical Center, 485 S.E.2d 12, 199 W.Va. 428 at 431

(1997). Liens are classified as either retaining liens or charging llens. “A retaining lien is the

right of an atforney to retain possession of a client’s documents, money, or other property which




—_——— e e — -

comes into the hands of the atforney profess1onally, unt11 a general balance due him for

professronal services is patd » Id. Of more relevance to the instant case is the charging lien. “A

charging lien is the equitable right of an attorney to have fees and costs due him for services ina

particular suit secured by the judgment or recovery.in'su'ch suit, based on equitable -

: consideration.” Id

GBW rehes on W Va. Code § 30-2-15 and argues that it Specrﬁcally provides for an
attorney s chargrng lien. It states
An attorney shall be entitled for his services to such sums as
- he may contract for with the party for whom the service is rendered
and, in the absence of such contract, he may recover of such party what
* his services were reasonably worth.
Frrst the Court must carefully look at the. language of the contract between GBW and
Howard Trickett. Howard J: Trlckett and other p1a1nt1ffs retamed the serv1ces of GBW pursuant .-
to “Contract for Legal Sérvices” dated December 20 1994 The contract provided that as

consrderatlon for representanon by GBW the attorneys would be compensated bya “lump sum

payment of Thlrty—three and One Thlrd percent (33 1/3 %) of all monies and thmgs of value

. recovered in the claim by compromise, settlement or verdict after suit.” The contract further
- provrded that: “If the Client terminates the Attorney, the Client agrees to pay the Attorney his
|| accrued fees to date, as well as costs and expenses which h_ave been 1ncurred up to thetlme.

‘ (Emphasis added). AGMT isnota party to the contract and the langnage of the contract

specrﬁcally prov1des that the p1a1nt1ffs are responsfole for paying GBW any fees that they are
owed by v1rtue of their legal representatton in this matter;

The language of W.Va. Code § 30 2-15 also prov1des that an attorney “may recover of

_such party what his services were reasonably worth.” (Emphasis added). Again, AGMT was not .




lar party to the contract entered into between GBW and the p1a1nt1ffs “The’ statutory seotron ‘
.provrdes a remedy for attorneys in. GBW’s situation, but 1t spe(:lﬁcally states that they rnay
| recover from the plarntlff and not AGMT.

West Vngrnta case law reveals “that typ1cally an attorney s oharglng hen W111 be brought
during the underlyrng civil aotron and agalnst the chent or former ohent ” Shaﬂ%r 485 S.E.2d
12, 199 W Va. 428 at 431 “However there are srtuatrons where a ehargmg 11en is brought
against a.nother attomey, whe took over the underlymg cIalm ThlS type of ohargmg 11en against -
a subsequent atterney, is typically brought ina separate action agalnst the attorney » Id.

The 1nstant case is not snmlar to Sha_}_’fer where two attorneys had an oral fee sharrng
agreement, d1scont1nued sharmg ofﬁce space, and the lawsult between the two attorneys focused _

‘on whether one attorney had a chargrng hen agarnst‘the other attorney based on their oraI
agreement or in the alternatwe a theory of quantum merurt In the case. at hand, GBW had a |
| contract with the plalntrffs and the cont_ract explicitly provides for r'eoovery from the CI iem‘. |

‘ .Furthennore, the statutory 1anguage of W.’;/'a. Code § 30~2;15 allows GBW to reoott_er: the
reasonable value of therr services from the party with whom he contracted. The “Contract for
|| Legal Servroes” was between GBW and the plaintiffs and GBW cannot recover from AGMT a -
.non-party to the contr__act. ‘

IL. Quantum Moruit |

IGBW argues. that, in the 'al_ternati.ve_, they are entitled to fees and costs from the proceed_s
of the settlernent under a qua'ntum meruit th'eory.. A lawyer dis.charge.d by a client'-w.ithout cause

¢an recover .on either aroontin'gent- fee contract' or on the theory of quantum meruit.'_-KOpeZman
and dssociates, L C. v. Collins, 473 S.F.2d 910, 196 W.Va‘,. 489 (1996), Recovery of attorneys"

fees under quantum meruit is not limited to the number of hours expended in a case, but is




] Subjﬁct toa mu1t1-factor analysrs a5 sct forth in Kopelman Shaffer, 4855,

'd_l_ o 1 9W.-Va‘.

1428 2434, Tn syllabus point 2 ofKopelman, the Court stated:

“Although the amount of time spent by each respective firm is an important consideration
in a contirigency fee case where lawyers employed by one firm léave that firm and take o
client with them and no contract exists governing how the fees are to be divided, a circuit -
court also must consider retrospectively upon the conclusion of the case: (1) the relative
risks assumed by each firm; (2) the frequency and complexity of any difficulties
encountered by each firm; (3) the proportion of funds invested and other contributions

- made by each firm; (4) the quality of representation; (5) the degree of skill needed to -
achieve success; (6) the result of each firm’s efforts; (7) the reason the client changed

firms; (8) the viability of the'claim at transfer, and (9) the amount of recovery realized.” -
: (Ernphasrs added). -

'Shaﬁ‘er 485 S. E 2d 12,199 W.Va. 428 at 434 mtmg SyI Pt. 2, Kopelman 473 S. E 2d
910, 196 W.Va. 489 (1996)

There was a valid written contract between GBW and the plaintiffs in this case. Thel

contract expressly set forth GBW’s remedy if thelr servrces were terrnmated by the plarntlff

Even in the absence of such contract the facts of this case are dlsttnct from the sftuattons

enwsroned in Kopelman The present case does not 1nvolve a srtuat:lon where a lativ firm or an
assocmtlon of Iawyers agreed to take on a case, subsequently drsassocrated and then drsputed the
method of which-the fee should be spht There was never any _]ornt representatton by GBW and
AGMT. Furthermore GBW chd not assert a 'clav:n to att-orneys fees until after settlernent had 2
been reached Whrch was almost three (3) years after their. representatron of the plarntrffs had

ended. GBW ceased its representatlon of the plamtrffs on August 14, 1999, A settlement was

. 'reached on May 20, 2002 while the plalntrffs were repr_esented by AGMT. 'Subsequen_t to the ’
seftlement; on July 17 2002' GBW ﬁled a. Petition for"Quantum Meruit Attorneys Fees. Over

‘one year later on September 18 2003 GBW filed a Notice of Attorney’s Fees Lien. -

- GBW attempted to assert'a r1ght to a share of attorneys fees and costs in this matter by

filing their Petition for Quantum Meruit Attorneys Fees and Notice of Attorney’s Fees Lien prror'




"td tHe_'CE)ﬁlt—etlt_efiﬁ;g_its_ Fe%futfrf 18,2004 Order Eﬂfﬁr&iﬂg—— S—ettlement Releasmg Defendants,
‘and D1smlssmg Civil Actlons -However, the written contract entered mto by GBW and the

plamtlffs sets forth GBW’s legal remedy.

coNCLUstoN
A vahd contract extsted between the pla111t1ffs and GBW, setting forth the- remedles
available to the partles in the event of a dispute, Spec1ﬁca11y, the contract called for any payment -
of attorney s fees foIlowmg the dlssolutlon of the attomey—chent relat1onsh1p to be paid b y the

(_:Ilent, and as such, there is no basis for arecovery or shanng of such fees fro'm funds received by

plalntxffs subsequent counsel The Court therefor DENIES the Motion for- Recons1derat10n and

to Amcnd the Court’s February 18 2004 Order and DENIES the Motmn for Attorney Fees.
" The C1rcu1t Clerk shall provide a copy of tlns Order to Gary Wigal, Esqulre Wﬂham

Pennmgton Esqulre James M Pool, Esqmre Robert Allen Esqulre and to Howard L Tnckett

IT IS SO ORDERED. -

: : _ AA
v 'lihe Honorable Robert B. Stone, J udge

ENTERED S JMrse 12, 2007
CIVIL ORDER BOOK /=0, pAGE 6 £
JEAN FRIEND, CLERK |
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